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Holland: Holland: Doctrine of Substantial Overbreadth

NOTE
The Doctrine of Substantial Overbreadth:
A Better Prescription for "Strong Medicine"
in Missouri
State v. Vaughn, 366 S.W.3d 513 (Mo. 2012) (en banc)
KEITH H. HOLLAND*
I. INTRODUCTION
The doctrine of substantial overbreadth allows a person who has engaged in impermissible conduct to argue for the rights of innocent individuals
not before the court whose First Amendment free speech rights could be
"chilled" by the application of an overbroad statute. If the court indeed finds
that the statute is overbroad, and the statute cannot be construed narrowly to
avoid possible unconstitutional application, the law will be struck down. As
such, the doctrine of substantial overbreadth is commonly referred to as
"strong medicine" because it involves striking down a law and allows a guilty
party to go free for the benefit of the innocent.'
At first blush, the case of State v. Vaughn 2 appears to be a straightforward application of the doctrine of substantial overbreadth. The case arose
out of Mr. Vaughn's repeated attempts to contact his ex-wife by telephone
and in person.3 The statute under which Mr. Vaughn was charged clearly
implicated the right to free speech because it prohibited "knowingly mak[ing]
repeated unwanted communication to another person." In considering Mr.
Vaughn's argument that the statute was substantially overbroad, the court
examined two possible limiting constructions in an attempt to narrow the
statute and save it from unconstitutionality. Finding that the limiting con* B.A., Southeast Missouri State University 2011; J.D. Candidate, University of
Missouri School of Law 2014; Associate Editor, Missouri Law Review, 2013-2014. 1
would like to thank Professor Frank 0. Bowman III for all of his help and support at every
stage of the drafting and editing process. This Note is dedicated to my father and mentor
John G. Holland, Jr.
1. See Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973) ("Litigants ... are
permitted to challenge a statute not because their own rights of free expression are
violated, but because of a judicial prediction or assumption that the statute's very
existence may cause others not before the court to refrain from constitutionally pro-

tected speech or expression.").
2. 366 S.W.3d 513 (Mo. 2012) (en banc).
3. Id. at 516.
4. Id. at 519.
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structions were insufficient to protect the free speech rights of law-abiding
individuals, the court held the law unconstitutional and struck it down.
Considering prior cases where Missouri courts have applied the doctrine
of substantial overbreadth, however, State v. Vaughn may represent a significant step towards a more well-defined and consistent approach to the doctrine. Even though Vaughn does not clearly resolve all of the inconsistencies
in Missouri's application of the overbreadth doctrine, it represents a necessary and important development in the way the doctrine is applied by Missouri courts.
II. FACTS AND HOLDING
In October of 2010, Danny Vaughn (Mr. Vaughn) was charged with one
count of burglary 5 and one count of harassment' arising out of interactions
with his former wife.' The prosecution stated that Mr. Vaughn had entered
his ex-wife's home while she was away for the purpose of frightening her.8
Upon discovering Mr. Vaughn in her home, his ex-wife became frightened,
ran from the house, and called the police.9 This occurrence gave rise to the
first count against Mr. Vaughn, for burglary, where he was alleged to have
entered his ex-wife's home with intent to commit the crime of harassment
therein.10 Furthermore, Mr. Vaughn made repeated unwanted telephone calls
to his ex-wife even though she had asked him not to contact her again." This
gave rise to the second count against Mr. Vaughn, for harassment. 12

5. Count I alleged that Mr. Vaughn "knowingly entered unlawfully in a building . . . owned by Retha Vaughn [his ex-wife], for the purpose of committing harassment therein." State v. Vaughn, 366 S.W.3d 513, 516 (Mo. 2012) (en banc).
6. Count II alleged that Mr. Vaughn "knowingly made repeated communications with Retha Vaughn knowing that the communications were unwanted, to wit:
making repeated phone calls to Retha Vaughn after being told not to call her
again." Id.

7. Id.
8. Id. at 517.

9. Id.
10. Id. at 516.

11. Id. Both of these counts fall under section 565.090.1 of the Missouri Revised
Statutes. Id. Specifically, the burglary count falls under subdivision (6) of that statute, which provides that
A person commits the crime of harassment if he or she . . . [w]ithout

good cause engages in any other act with the purpose to frighten, intimidate, or cause emotional distress to another person, cause such person
to be frightened, intimidated, or emotionally distressed, and such person's response to the act is one of a person of average sensibilities considering the age of such person.
Mo. Rev. Stat. § 565.090.1(6) (Supp. 2008). The harassment count falls under subdivision (5), which provides that "[a] person commits the crime of harassment if he or
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Mr. Vaughn filed a motion to dismiss both the burglary and harassment counts with the circuit court.13 At the hearing, Mr. Vaughn argued that
both sections of Missouri's criminal harassment statute under which he was
charged violated his First Amendment free speech rightsl4 because both
sections of the statute were substantially overbroad." He also contended
that both sections of the statute were so vague as to violate his right to
due process.' The circuit court agreed with Mr. Vaughn that both sections of
the statute were unconstitutionally overbroad and dismissed both counts
against him."
The State appealed directly to the Supreme Court of Missouri.' The
State argued that the court should interpret both sections of the criminal harassment statute narrowly to avoid finding them unconstitutionally overbroad.19 For subdivision (5), which prohibits "repeated, unwanted" communication,20 the State asked the court to interpret the law to mean that a defendant must "know that the communication is both repeated and unwanted."2' The State also argued that this subdivision should be interpreted to
apply only when the defendant directed the communication to "an individual
and particularized person. "22 For subdivision (6), the State argued that the
language of the statute should be read to apply only to conduct that is outside
the scope of the First Amendment. 23
Applying the doctrine of substantial overbreadth, the court held that
subdivision (5) of the harassment statute criminalizing "repeated unwanted
communication" 24 was substantially overbroad under the First Amendment
because its scope proscribed constitutionally protected speech while attempt-

she ... [k]knowingly makes repeated unwanted communication to another person."
Id. § 565.090.1(5).
12. Vaughn, 366 S.W.3d at 516.
13. Id.
14. Under the First Amendment of the U.S. Constitution and article 1, section 8

of the Missouri Constitution, respectively.
15. Vaughn, 366 S.W.3d at 516-17.
16. Id. at 517. The right to due process is found in the Fourteenth Amendment
of the U.S. Constitution. Id.
17. Id.
18. Id. The Supreme Court of Missouri has exclusive jurisdiction over the
appeal of any case where a Missouri statute is found to be constitutionally invalid.
Mo. Const. art. V, § 3. This explains why this case bypassed the Missouri Court
of Appeals.
19. Vaughn, 366 S.W.3d at 519.
20. Id. at 519.
2 1. Id.
22. Id.
23. Id. at 521.
24. Mo. Rev. Stat. § 565.090.1(5) (Supp. 2008).
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ing to criminalize disfavored speech and conduct.2 5 The court further held
that subdivision (6) of the criminal harassment statute, which provided the
predicate felony for Mr. Vaughn's burglary charge, was not substantially
overbroad because the language of the statute could be limited to conduct that
is wholly outside the First Amendment's protections.26 Neither section was
found to be unconstitutionally vague.27
III. LEGAL BACKGROUND
State v. Vaughn analyzes and reaffirms the boundaries between the
right of free speech under the First Amendment, on the one hand, and that
which the law can legitimately proscribe. Throughout a long line of cases, the
Supreme Court of the United States has been called upon to determine when
ansociety's desire to proscribe certain speech or expressive conduct,
nounced in statutory law, runs afoul of the constitutional guarantee of free
speech. Likewise, the Supreme Court of Missouri has often had occasion
to rule on whether a Missouri statute is unconstitutionally overbroad due to
the potential chilling effect of the statute on First Amendment free speech
rights. While the doctrine of substantial overbreadth is a federal constitutional doctrine, overbreadth challenges most often arise when a defendant has
been charged with a crime under state law. Because the Supreme Court of
Missouri has exclusive jurisdiction over cases challenging the validity of a
state statute, 28 overbreadth challenges in the state are heard by that court.
Thus, an understanding of the constitutional doctrine as it has been developed
over the years is critical to understanding the Supreme Court of Missouri's
holding in Vaughn.
A. Categoriesof "Disfavored" Speech
While the First Amendment protects the right of free speech,29 this right
is not absolute. 30 Thus, the Supreme Court has developed certain "welldefined and narrowly limited classes of speech" that the state may proscribe.' Put succinctly, the Supreme Court has held that the First Amendment does not protect, and so the state may criminalize, obscenity, 32 defama25. Vaughn, 366 S.W.3d at 520.
26. Id. at 521.
27. Id. at 521-22.
28. MO. CONST. art. V., § 3.
29. "Congress shall make no law ... abridging the freedom of speech." U.S.
Const. amend. 1.
30. Greer v. Spock, 424 U.S. 828, 842 (1976) (Powell, J., concurring) ("First
Amendment rights are not absolute under all circumstances.").
31. Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942).
32. See, e.g., Roth v. U.S., 354 U.S. 476 (1957).
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tion, fighting words,34 true threats, and words advocating imminent
lawless action.36
To determine that a certain category of speech deserves less First
Amendment protection, or none at all, the Court has typically examined the
"historical, political, and philosophical purposes that underlie the First
Amendment." 37 Only upon finding that "a particular class of speech does not
sufficiently further the underlying purposes of [that] amendment" will the
Court proceed to accord such speech less protection.3 8 In other words, each
category of disfavored speech shares a common attribute: the reasons for
protecting such speech under the First Amendment are substantially outweighed by the legitimate reasons society has for limiting it.
In the seminal case of Chaplinsky v. New Hampshire,3 9 for example, the
Supreme Court conducted just such a balancing to determine that so-called
"fighting words" are not protected by the First Amendment. 40 There, the
court stated that words "which by their very utterance inflict injury or tend to
incite an immediate breach of the peace ... are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any
benefit that may be derived from them is clearly outweighed by the social
interest in order and morality." 4 1 Therefore, the Court held, fighting words
may be prohibited by the state.42
43
B. The Doctrine of Substantial Overbreadth

Just because a statute prohibits a category of disfavored speech does not
mean that the First Amendment is satisfied. The doctrine of substantial overbreadth requires that a statute prohibiting disfavored speech be overturned if a
great deal of innocent, fully protected speech falls within the scope of the
statute's prohibition. In other words, "[t]he overbreadth doctrine prohibits the
Government from banning unprotected speech if a substantial amount of pro-

33. See, e.g., Beauharnais v. Illinois, 343 U.S. 250 (1952).
34. Chaplinsky, 315 U.S. 568.
35. Virginia v. Black, 538 U.S. 343 (2003).
36. Brandenburg v. Ohio, 395 U.S. 444 (1969).
37. Geoffrey R. Stone, Content Regulation and the First Amendment, 25 WM. &
MARY L. REV. 189, 194 (1983).
38. Id.
39. 315 U.S. 568 (1942).
40. Id. at 570-74.
41. Id. at 572.

42. Id.
43. This discussion focuses on the Supreme Court of the United States' development of the doctrine of substantial overbreadth generally. A fuller discussion of the
doctrine as it has been applied by Missouri courts appears infra Part II.C.
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"We have provided

out of concern that the threat of enforcement of an overbroad law may
deter or "chill" constitutionally protected speech - especially when
the overbroad statute imposes criminal sanctions. Many persons, rather than undertake the considerable burden (and sometimes risk) of
vindicating their rights through case-by-case litigation, will choose
simply to abstain from protected speech, harming not only themselves
but society as a whole, which is deprived of an uninhibited marketplace of ideas. Overbreadth adjudication, by suspending all enforcement of an overinclusive law, reduces these social costs caused by the
withholding of protected speech." 4 5
The purpose of the doctrine of substantial overbreadth is to ensure that the
right of free speech is not diluted even when disfavored speech is proscribed.
At its core, the doctrine of substantial overbreadth is an exception to the
general rule that an individual may only challenge a statute because of constitutional harm suffered by that individual.46 This doctrine thus permits an
individual "to challenge a statute not because their own rights of free expression are violated, but because of a judicial prediction or assumption that the
statute's very existence may cause others not before the court to refrain from
constitutionally protected speech or expression." 7 In other words, this doctrine allows a person whose conduct is admittedly within the scope of a statute that prohibits disfavored speech to argue the rights of innocent people
who would be adversely affected by the law. If a law is indeed found to be
substantially overbroad, "any enforcement of a statute thus placed at issue is
totally forbidden until and unless a limiting construction or partial invalidation so narrows it as to remove the seeming threat or deterrence to constitutionally protected expression." 8 Because the doctrine allows the guilty to
argue the position of the innocent in order to have a law stricken from the
books, judicial application of substantial overbreadth is consistently described
as "strong medicine."49

44. Ashcroft v. Free Speech Coalition, 535 U.S. 234, 255 (2002).
45. Virginia v. Hicks, 539 U.S. 113, 119 (2003) (emphasis added).
46. See Broadrick v. Oklahoma, 413 U.S. 601, 610 (1973) ("Embedded in the
traditional rules governing constitutional adjudication is the principle that a person to
whom a statute may constitutionally be applied will not be heard to challenge that
statute on the ground that it may conceivably be applied unconstitutionally to others,
in other situations not before the Court.").
47. Id. at 612.
48. Id. at 613.
49. Id.
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The first step in determining whether a challenged statute is unconstitutionally overbroad is to ascertain exactly what the law proscribes.o If the
statute covers a substantial amount of fully protected speech relative to the
disfavored speech that is prohibited, it will be found unconstitutional.
On
the other hand, "if the statute may fairly be construed in a manner which limits its application to a 'core' of unprotected expression, it may be upheld
against the charge that it is overly broad." 52 This analysis ensures that only
substantiallyoverbroad statutes are invalidated.
If the court finds that a statute prohibits a certain kind of disfavored
speech and that the statute sweeps fully protected speech into its prohibitions,
the next step is to determine whether some construction of the statute can
limit its application to a core of disfavored speech.53 Only if no such construction can be applied will the law be struck down under the doctrine of
substantial overbreadth.54

C. The Doctrinein Missouri
Although a charge that a statute is substantially overbroad invokes the
First Amendment, the Supreme Court of Missouri has original jurisdiction to
hear any challenge to the constitutionality of a Missouri statute. Thus, the
Supreme Court of Missouri almost always has the final say on the matter.56
Consequently, there are quite a few cases where the court has been called
upon to apply the doctrine of substantial overbreadth. Because State v.
Vaughn is among the most recent in this line of cases, a review of Missouri
precedent is instructive.
In State v. Carpenter,57 an oft-cited case, the court struck down a peace
disturbance statute as substantially overbroad." Under the challenged statute,
a person would be guilty of peace disturbance if that person "unreasonably
and knowingly" disturbed or alarmed another person by threatening to commit a crime. 59 The court noted that the statute made no distinction as to the
50. United States v. Williams, 533 U.S. 285, 293 (1999).
51. Id. at 292 ("[W]e have vigorously enforced the requirement that a statute's
overbreadth be substantial,not only in an absolute sense, but also relative to the statute's plainly legitimate sweep.").
52. State v. Moore, 90 S.W.3d 64, 67 (Mo. 2002) (en banc).
53. See Broadrick, 413 U.S. at 613 ("[A]ny enforcement of a statute thus placed
at issue is totally forbidden until and unless a limiting construction or partial invalidation so narrows it as to remove the seeming threat or deterrence to constitutionally
protected expression.").
54. Id.
55. Mo. CONST. art. V, § 3.
56. Unless, of course, the Supreme Court of the United States grants certiorari.
57. 736 S.W.2d 406 (Mo. 1987) (en banc).
58. Id. at 408.
59. Id. at 407.
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degree of the threatened crime.60 For example, the court pointed out that if a
person threatened to steal a library book, that person could be convicted under the statute. 61 Furthermore, the statute failed to take into account whether
the threatened crime would actually be carried out. 62 Because the statute's
prohibition went "much further than mere 'fighting words,"' 6 which a state
may legitimately regulate under the First Amendment, the law was substantially overbroad and thus unconstitutional.'
In State v. Moore,6 1 the court upheld a law prohibiting "sexual
misconduct."66 Under the statute, a person commits the crime of sexual misconduct when that person "solicits another person to engage in sexual
conduct under circumstances in which he knows that his request or solicitation is likely to cause affront or alarm."6 7 Moore argued that this statute was
substantially overbroad because it prohibited speech fully protected by the
First Amendment, specifically "noncommercial sexual solicitation[s] from
one adult to another." 68 In rejecting this argument, the court read a requirement of criminal conduct into the law. 69 By narrowing the statute so that it
could not apply to fully protected speech or conduct, the court saved the statute from unconstitutionality. 70
In Planned Parenthood of Kansas v. Nixon,7 1 the court applied a

narrowing construction to save a statute that created "a civil cause of action
against any person who intentionally causes, aids or assists a minor in
obtaining an abortion without parental consent or appropriate court order
allowing for a judicial bypass of the consent requirement." 72 Planned
Parenthood argued that the "aid or assist" language in the statute, by its plain
meaning, applies to speech intended to aid or assist a minor in obtaining a
lawful abortion, which is protected by the First Amendment.73 The court first
stated that "a narrowing construction is the preferred remedy in First
Amendment cases . . . [but] only . . . if it is not inconsistent with legislative

intent." 74 Applying this rule, the court construed the "aid and assist" lan60. Id. at 407-08.
61. Id. at 408.
62. Id. at 408.

63. Id.
64.
65.
66.
67.
68.
69.
70.
71.

Id.
90 S.W.3d 64 (Mo. 2002) (en banc).
Id. at 64.
Id. at 64-65.
Id. at 68.
Id. at 67-68.
Id.
220 S.W.3d 732 (Mo. 2007) (en banc).

72. Id. at 736. While not a criminal statute, a statute allowing for a civil cause of
action can also have the effect of chilling free speech.
73. Id. at 741.
74. Id.
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guage of the statute "to exclude providing information and counseling" regarding abortions.75 Because the statute was construed to not apply to speech
protected by the First Amendment, the statute was upheld despite the argument that it was substantially overbroad.76
The court in Gurley v. MissouriBoard of Private InvestigatorExaminers77 upheld the state's regulatory structure governing private investigator
licensing by reading a requirement of commercial activity into the challenged
statute.78 The statute there at issue required that any person must obtain a
private investigator license before "making [an] investigation for the purpose
of obtaining information pertaining to ...

[t]he identity ...

whereabouts . . .

79

The court read a requirement of commercial
or character of [a] person."
activity, found elsewhere in the statute, into the challenged law.so Because
the statute as construed could no longer apply to any speech or conduct protected by the First Amendment, the law was upheld.81
Some Missouri case law exists where the doctrine of substantial
overbreadth has been applied to prevent the chilling of behavior that is either
at the fringes of the First Amendment or wholly outside of its protection.
For example, State v. Beine82 overturned a man's conviction for sexual misconduct involving a child.83 The statute in that case held that "[a] person
commits the crime of sexual misconduct involving a child if the person . . .
[k]nowingly exposes the person's genitals to a child less than fourteen years
of age in a manner that would cause a reasonable adult to believe that the
conduct is likely to cause affront or alarm to a child less than fourteen years
of age." 84 Although the conviction was overturned on other grounds, the
court nonetheless went on to apply the doctrine of substantial overbreadth to
the statute.86 The court reasoned that the statute would chill "innocent con-

75. Id. at 742.
76. Id.

77. 311 S.W.3d 406, 413-14 (Mo. 2012) (en banc). Like in PlannedParenthood
v. Nixon, the challenged statute here was not a criminal statute but rather one requiring licensure before engaging in certain behavior. Id.
78. Id. at 413-14. Like in PlannedParenthood v. Nixon, the challenged statute
here was not a criminal statute. However, by requiring licensure before engaging in
certain activities, the law could have the effect of chilling speech or conduct protected
by the First Amendment.
79. Id. at 412.
80. Id. at 413-14.
8 1. Id.
82. 162 S.W.3d 483 (Mo. 2005) (en banc).
83. Id. at 484.
84. Id. at 484-85.
85. Id. at 486.
86. Id.
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duct," in this case the freedom to use public bathroom facilities.87 Therefore,
the court reasoned, the statute was "patently unconstitutional." 88
In City of St. Louis v. Burton89 the court again applied the doctrine of
substantial overbreadth outside of the First Amendment context by invalidating a city ordinance prohibiting vagrancy. 90 The statute in that case provided
that "[n]o person shall loiter at the corner of streets, or in the vicinity of any
place of amusement, or hotel, or public building, or thoroughfare, and refuse
to disperse or vacate such places when requested so to do by a police officer." 91 The court held that this statute prohibits a great deal of innocent
conduct and is thus substantially overbroad.92 In so holding, the court stated
that "an attempt to define [such conduct] as criminal .

.

. is constitutionally

prohibited on grounds of both vagueness and overbreadth." 93 While the statute at issue clearly implicated a person's liberty interest in being on the public
streets, the court's decision is not formulated in terms of the First Amendment where the law plainly applies only to conduct.
Christian v. City of Kansas City94 is another case where the doctrine of
substantial overbreadth was applied outside of the First Amendment context.
There, the Missouri Court of Appeals for the Western District applied the
doctrine to strike down a law that may have been applied to chill "innocuous
behavior" on the public streets without mentioning protected speech or expressive conduct as the basis for the decision. 95
In a step toward corralling the doctrine of substantial overbreadth only
to cases where free speech rights are implicated, the Supreme Court of Missouri in State v. Richarf 6 repudiated an argument based on Beine. Richard,
who had been charged with possessing and discharging a firearm while intoxicated, argued that the doctrine of substantial overbreadth could be applied to
the statute although there were no free speech implications of the law.97 In
rejecting this overbreadth challenge, the court dismissed the discussion of the
doctrine in Beine as dicta.98 However, Richard only discussed Beine, and
none of the other cases where the doctrine was applied to issues unrelated to
the First Amendment.

87. Id. at 487. Mr. Beine's conviction arose from alleged misconduct that took
place in the bathroom of the school where he worked. Id. at 484.
88. Id. at 486.
89. 478 S.W.2d 320 (Mo. 1972).
90. Id. at 332-33.
91. Id. at 321.
92. Id. at 322-23.
93. Id. at 232 (emphasis added).
94. 710 S.W.2d 11 (Mo. App. W.D. 1986) (per curiam).
95. Id. at 13.
96. 298 S.W.3d 529 (Mo. 2009) (en banc).
97. Id. at 531.
98. Id.
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While substantial overbreadth is clearly an important and powerful tool
available to the courts to protect free speech rights, the way the doctrine has
been applied in Missouri has been less than consistent. State v. Vaughn represents a step towards certainty in this area of the law.
IV. THE INSTANT DECISION
In State v. Vaughn,99 the Supreme Court of Missouri was called upon to
apply the doctrine of substantial overbreadth to two subdivisions of Missouri's criminal harassment statute.'o The first of these subdivisions states
that "[a] person commits the crime of harassment if he or she . .. [k]nowingly
makes repeated unwanted communication to another person."o' The second
subdivision makes it a crime for a person to engage in "any other act with the
purpose to frighten, intimidate, or cause emotional distress to another person
[and] cause such person to be frightened, intimidated, or emotionally distressed."1 02 The court held that the first subdivision was unconstitutionally
overbroad,"o3 but the second withstood constitutional scrutiny."
"The first step in overbreadth analysis," the court noted, "is to construe
the challenged statute." 05 Section 565.090.1(5) of the Missouri Revised
Statutes provides that harassment occurs when an individual "[k]nowingly
makes repeated, unwanted communication to another person." 06 This, the
court stated, facially "criminalizes a substantial amount of protected expression."lo7 Thus, the court was required to determine whether the statute could
be construed narrowly in order to limit its application to unprotected expression. 08 If such a construction could be found, the statute would stand.
The court was not persuaded by the State's proposed limiting constructions. Even if section 565.090.1(5) were interpreted the way the State urged,
the court reasoned, the law "would still criminalize any person who knowingly communicates more than once with another individual who does not want
to receive the communication."' 09 While the statute describes such communication as harassment, which could theoretically be proscribed by statute, the

99. 366 S.W.3d 513 (Mo. 2012) (en banc).
100. Subdivision (5) and subdivision (6) of section 565.090.1 of the Missouri
Revised Statutes, respectively.
101. Mo. Rev. Stat. § 565.090.1(5) (Supp. 2008).
102. Id. at § 565.090.1(6).
103. Vaughn, 366 S.W.3d at 520.
104. Id. at 521.
105. Id. at 519 (citing U.S. v. Williams, 553 U.S. 285, 293 (2008)).
106. Id. (quoting Mo. REV. STAT. § 565.090.1(5)).
107. Id.

108. Id. at 518 (quoting State v. Moore, 90 S.W.3d 64, 67 (Mo. 2002) (en banc)).
109. Id.
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court held that section 565.090.1(5) sweeps in enough fully protected speech
that it is substantially overbroad."o
To elucidate "the statute's potential chilling effect upon political speech
as well as everyday communications," the court provided some examples of
how the statute would criminalize innocent, fully protected speech."' If
picketers were simply asked to stop by the object of their protest, they would
have to stop or else violate the statute.' 12 Under section 565.090.1(5), a
teacher would be guilty of harassment after calling on a student "once the
pupil asked to be left alone."' 1 3 Because such communications are within the
scope of the statute and are obviously constitutionally protected, the court
held that section 565.090.1(5) was unconstitutionally overbroad and would be
severed from the rest of the statute.l 14
The court next turned to section 565.090.1(6), which provides that a person commits harassment when such a person
[w]ithout good cause engages in any other act with the purpose
to frighten, intimidate, or cause emotional distress to another
person, cause[s] such person to be frightened, intimidated, or
emotionally distressed, and such person's response to the act is
one of a person of average sensibilities considering the age of
such person."
The court first noted that, unlike the rest of section 565.090.1, this subsdivision only applies to conduct rather than speech because the other sections of
the statute "explicitly proscribe communications."'16 The legislature also
included "without good cause" as an element of the crime of harassment under this subdivision."' 7 "Because the exercise of constitutionally protected
acts clearly constitutes 'good cause,"' the court held that the statute did not
cover fully protected expressive conduct."'
Furthermore, the court pointed out that this provision only criminalizes conduct that may "cause immediate substantial fright, intimidation, or
emotional distress."' 19 The court reasoned that since such conduct "inherent1 10. Id.
1 11. Id.
11 2. Id.
113. Id.
114. Id. at 520-21.
115. Id. at 521 (quoting Mo. Rev. Stat. § 565.090.1(6)).

116. Id. This consideration alone is not enough to save this subdivision from
constitutional attack because the First Amendment also protects expressive conduct.
See, e.g., Virginia v. Black, 538 U.S. 343, 358 (2003) ("The First Amendment affords
protection to symbolic or expressive conduct as well as to actual speech.").
117. Vaughn, 366 S.W.3d at 521.
118. Id.
119. Id.
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ly tend[s] to inflict injury or provoke violence," and because such conduct
is not protected by the First Amendment, subsection 565.090.1(6) is not
unconstitutionally overbroad.1 20 Any constitutionally protected conduct
would either be for good cause or would not result in the type of harm outlined in the statute. 121
V. COMMENT
In two respects, the doctrine of substantial overbreadth, as it has been
applied by Missouri courts, has been inconsistent. First, whether the courts
are to examine limiting constructions that might save a statute from being
unconstitutionally overbroad is unclear. In some cases, the court has found it
necessary to examine such constructions before deciding the constitutionality
of a statute. In other cases, the court has expressly refused to consider limiting constructions. Regarding this problem, the court in State v. Vaughn can
be viewed as a culmination of the development of a clear rule in Missouri
case law.
Secondly, it has been unclear whether the doctrine of substantial overbreadth is only available in the First Amendment context. While the purpose
of the doctrine and the severe consequence of its application are justified by
the overriding importance of free speech rights, some Missouri cases have
applied the doctrine to strike down laws that either do not implicate free
speech rights or do so only to a very limited extent. By analyzing two subdivisions of the same statute - one prohibiting certain speech and the other applying only to conduct - under the doctrine of substantial overbreadth, the
court's approach to this issue is a culmination of the refinement of the doctrine in Missouri and is instructive as to the proper application of the doctrine
in the circumstances where it is likely to be invoked.
A. Limiting Constructions

The Vaughn court noted that "[t]he first step in overbreadth analysis is
to construe the challenged statute" in order to determine if the statue can be
saved from unconstitutionality. 122 This seems, at first, to be an unsurprising
step, especially considering that the court "is bound to adopt any reasonable
reading of [a] statute that will allow its validity and to resolve any doubts in
favor of constitutionality."1 23 However, past precedent reveals that the role of
statutory construction in substantial overbreadth analysis in Missouri was far
from clear. After Vaughn, and considering the incremental development in

120. Id.

121. Id. at 521 n.6.
122. Id. at 518 (citing United States v. Williams, 553 U.S. 285, 293 (2008)).
123. State v. Bums, 978 S.W.2d 759, 760 (Mo. 1998) (en banc).

Published by University of Missouri School of Law Scholarship Repository, 2014

13

Missouri Law Review, Vol. 79, Iss. 1 [2014], Art. 6
198

MISSOURI LAW REVIEW

[Vol. 79

the law, it appears that limiting constructions are an integral part of the substantial overbreadth analysis.
In State v. Carpenter,124 the Supreme Court of Missouri expressly refused to consider a limiting construction in striking down a portion of a peace
disturbance statute as substantially overbroad.125 In a footnote, the court rejected the argument that a limiting construction should be applied, stating that
"there is no indication that such a construction would be consistent with the
intent of the legislature. In fact, the plain language of the statute would indicate to the contrary. We thus refrain from any attempt to redraft the statute." 26 Thus, in Carpenter,the court was concerned with giving effect to the
legislature's intent as expressed in the plain language of the statute - even
though the law was found unconstitutional as a result. It is interesting that the
court professes judicial restraint while finding a statute unconstitutional.
The court in State v. Moorel27 took an approach directly contrary to the
court in Carpenterby fully embracing limiting constructions. To prevent the
statute at issue from an application so broad as to be unconstitutional, the
court read "a requirement of criminal behavior, defined in the criminal code"
into the law. 128 Despite the Carpentercourt's unwillingness to "redraft the
statute," 29 the court in Moore applied a limiting construction though the plain
language of the statute did not indicate that the legislature intended that the
solicitations or requests prohibited by the statute' 30 must involve criminal
behavior in order to subject a person to punishment. Had the court taken the
same approach in Carpenteras it did in Moore, the statute would almost certainly have been found constitutional.''
Although Moore was decided fifteen years after Carpenter,that case did
not finally resolve the issue in favor of limiting constructions. Three years
after Moore was decided, the court resurrected the Carpenter argument
against limiting constructions in State v. Beine.132 Although faced with statutory language strikingly similar to that at issue in Moore, the court expressly
refused to read the statute narrowly to save it from unconstitutionality.' 33 In
rejecting the State's argument that Moore controlled and that such a construc124. 736 S.W.2d 406 (Mo. 1987) (en banc).
125. Id. at 408.
126. Id. at 408 n.1.
127. 90 S.W.3d 64 (Mo. 2002) (en banc).
128. Id. at 69.
129. Carpenter, 736 S.W.2d at 408 n.1.
130. Moore, 90 S.W.3d at 67.
131. Recall that the statute challenged in Carpenter provided that a person must
"unreasonably and knowingly disturb or alarm another person" with a criminal threat
in order to be guilty under the law. Carpenter, 736 S.W.2d at 407. Because the language of scienter is already present in the statute, a limiting construction could have
easily been applied.
132. 162 S.W.3d 483 (Mo. 2005) (en banc).
133. Id. at 488.
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tion was warranted, the court stated that such a reading would "add a word
that the legislature did not see fit to include." 34 The court went on to state
that Carpenter,and not Moore, "represents the law of this state"' 35 despite the
fact that Moore was much more recently decided.
It is important to note that the Supreme Court of Missouri was not unaware of the inconsistencies in cases like Carpenter,Moore, and Beine. In
Moore, Judge Teitleman dissented, arguing that the footnote in Carpenter
36
precluded the court from applying a saving construction to the statute.'
Concurring in part and dissenting in part to the opinion in Beine, Judge Stith
In her opinion, Judge Stith argued that the
argued the opposite position.'
statutory language at issue did include a scienter requirement and that the
statute need only have been read to apply the word "knowingly" to the entire
38
sentence to have saved the statute from unconstitutionality.'
The court in PlannedParenthoodof Kansas v. Nixon 39 recognized this
disagreement among prior cases regarding limiting constructions and attempted to harmonize the two competing views. 140 The rule announced in
PlannedParenthoodindicates a clear preference for narrowing constructions
when performing substantial overbreadth analysis.' 4 ' However, the court is
also careful to state that such a preference does not extend so far as to allow
the court to interpret the statute in a way that is inconsistent with the intent of
the legislature,142 thus addressing the concern raised in Carpenter.143
However, the Planned Parenthoodcourt's formulation of the rule appears to say that limiting constructions are most appropriate when a statute's
challengers "are those who desire to engage in protected speech that the overbroad statute purports to punish."'" This seems to confuse rather than resolve the issue when the party challenging a statute as substantially overbroad

134. Id.

135. Id. at 487.
136. State v. Moore, 90 S.W.3d 64, 69 (Mo. 2002) (en banc) (Teitleman,
J., dissenting).

137. Beine, 162 S.W.3d at 489-97 (Stith, J., concurring in part and dissenting
in part).

138. Id at 491 ("The word 'knowingly' as used in section 566.083.1 applies to the
entire sentence in which it appears; nothing limits its application to only the first por-

tion of that sentence.").
139. 220 S.W.3d 732 (Mo. 2007) (en banc).
140. Id. at 741 (emphasis added) (internal citations omitted).
141. See id. ("[A] narrowing construction is the preferred remedy in First
Amendment cases.").
142. Id. ("[A] narrowing construction, however, is only appropriate if it is not
inconsistent with legislative intent.").
143. State v. Carpenter, 736 S.W.2d 406, 408 n.1 (Mo. 1987) (en banc).
144. PlannedParenthoodv. Nixon, 220 S.W.3d at 741.
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has engaged in conduct that the law can punish based on the chilling of the
protected rights of others, which is the typical case.145
It is interesting to note a pattern in these cases addressing whether a narrowing construction should be applied, or even attempted, to save a statute
from being unconstitutionally overbroad. In both Carpenter and Beine, the
court refused to even consider the possibility of applying a limiting construction, and in each case the law was found unconstitutionally overbroad.1 46
Conversely, in each case where the court considered applying a limiting to a
challenged statute, the construction was adopted and the law was upheld.147
For good reason, the doctrine of substantial overbreadth is described as
"strong medicine." Surely, if there is no constitutional interpretation of a
challenged statute then the law should be struck down. The consequence of
this, however, is that a statute's "guilty" challenger may go unpunished. Perhaps, then, the decision of whether or not to attempt a narrowing construction
has been motivated by the desired outcome.
Considering the confused state of prior case law on the issue of limiting
constructions, the Vaughn decision is significant. Rather than rejecting the
notion of narrowing constructions, the court considered two interpretations of
subdivision (5), which prohibited "repeated unwanted communication to another person." 4 8 The court deliberately examined both of these constructions
and ultimately found both of them lacking. 4 9 Furthermore, in interpreting
subdivision (6), which prohibited only conduct, the court applied a narrowing
construction which saved that subdivision from unconstitutionality.' 50 Thus,
it seems that the place of narrowing constructions in overbreadth analysis has
been set. The Vaughn court's analysis of narrowing constructions with regard
to both subdivisions of the law, ultimately finding one constitutional and the
other overbroad, signals that the court may not simply strike down a law
without even attempting to save it. If the court finds a law substantially overbroad, writing the legislature a prescription for strong medicine, it is critical
that the reasoning be airtight. Given the court's earlier confusion about the
role of narrowing constructions in overbreadth analysis, it is now clear, after
Vaughn, that the first step truly is to construe the challenged statute.' 5'

145. But see Gurley v. Mo. Bd. of Private Investigator Exam'rs, 361 S.W.3d 406
(Mo. 2012) (en banc) (applying the Planned Parenthood formulation, construing the
challenged statute narrowly, and upholding the law).
146. Carpenter, 736 S.W.2d at 408; State v. Beine, 162 S.W.3d 483, 486 (Mo.
2005) (en banc).
147. Gurley, 361 S.W.3d at 413-14 (en banc); Planned Parenthood, 220 S.W.3d
at 742; State v. Moore, 90 S.W.3d 64, 69 (Mo. 2002) (en banc).
148. State v. Vaughn, 366 S.W.3d 513, 519-21 (Mo. 2012) (en banc).
149. Id. at 519-20.
150. Id. at 521.
151. See id. at 518.
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B. SubstantialOverbreadthOnly Applies
in the FirstAmendment Context
The court in Vaughn noted that the doctrine of substantial overbreadth is
an exception that allows third-party standing in First Amendment cases.1 52
Historically, this doctrine has been applied by Missouri courts in a number of
situations where the First Amendment is not implicated, or where any First
Amendment concerns seem very tenuous. When faced with an overbreadth
challenge to a law prohibiting certain conduct, the Supreme Court of Missouri
in Vaughn faithfully applied the doctrine using the proper analytical framework to statutory language applying to speech and other, separate language
applying only to conduct, an important step in the development of the doctrine in Missouri.
Perhaps the clearest example of the tendency of the Supreme Court of
Missouri to misapply the doctrine is the case of State v. Beine.1 53 The court
began its analysis by noting that the application of the doctrine of substantial
overbreadth to cases outside of the First Amendment context is not unprecedented in Missouri.1 54 Having determined that the doctrine of substantial
overbreadth could be applied to Beine's non-expressive conduct, the court
ultimately struck down the statute, reasoning that the law could chill the freedom to use public restroom facilities. 55
It is difficult to support the result reached in Beine when considering the
purpose of the doctrine of substantial overbreadth. The Supreme Court of the
United States has stated the reasoning behind the doctrine is that "the possible
harm to society in permitting some unprotected speech to go unpunished is
outweighed by the possibility that protected speech of others may be muted
and perceived grievances left to fester because of the possible inhibitory effects of overly broad statutes." 56 It is "the transcendent value to all society
of constitutionally protected expression" that justifies the application of the
doctrine of substantial overbreadth to strike down a law.'
Thus, the doctrine
is justified "out of concern that the threat of enforcement of an overbroad law
may deter or 'chill' constitutionally protected speech."' 5 While the Beine
court voiced concerns that the statute at issue "leaves adults in a state of uncertainty about how they may take care of their biological needs without dan-

152. Id. at 518 (quoting Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973)).
153. 162 S.W.3d 483 (Mo. 2005) (en banc).
154. Id. at 487 (citing City of St. Louis v. Burton, 478 S.W.2d 320 (Mo. 1972)
and Christian v. Kansas City, 710 S.W.2d 11 (Mo. App. 1986)).
155. Id. at 488.
156. Broadrick,413 U.S. at 612 (emphasis added).
157. Gooding v. Wilson, 405 U.S. 518, 521 (1972) (internal quotation marks
omitted).
158. Virginia v. Hicks, 539 U.S. 113, 119 (2003).
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ger of prosecution when a child is present in the same public restroom," 5 9
there is little reason to believe that attending to such biological prerogatives
will be chilled by enforcement of a statute criminalizing indecent exposure to
minors. The doctrine of substantial overbreadth allows a court to strike down
a law that might inhibit speech or expressive conduct that has "transcendent
value to all society" and is enshrined in the First Amendment. While the
ability to use a public restroom is very important, it is clear that the same
concerns underlying the doctrine of substantial overbreadth do not inhere in a
situation like the one in Beine.
As the Beine court pointed out, other Missouri cases had found laws unconstitutionally overbroad when the First Amendment was not implicated. In
City of St. Louis v. Burton,160 the Supreme Court of Missouri struck down a
vagrancy ordinance passed by the city.161 There, the court expressed no concerns about the chilling of fully protected First Amendment speech or expression. Rather, because "[o]ne may have lawful business on the street even
though he is there merely for exercise or recreation or any other proper purpose," and because the law simply prohibited "wandering about the streets,"
the ordinance was unconstitutionally overbroad.162 Like in Beine, the Burton
court reasoned that because innocuous lawful activity could be punished under the law, the ordinance must be struck down. Again, the compelling interest in protecting free speech and expression which justifies striking down an
overbroad law was absent.
In Christian v. City of Kansas City,163 the Court of Appeals for the
Western District of Missouri struck down a city ordinance prohibiting public
loitering "under circumstances manifesting the purpose of inducing, enticing,
soliciting or procuring another to commit an act of prostitution."'6 The court
reasoned that the statute would also prohibit "innocuous behavior such as
repeatedly beckoning to passersby or repeatedly hailing motor vehicles."
While this assertion has greater constitutional force because beckoning to
people on the street or hailing cars is certainly speech or expression, such
behavior is only included in the ordinance as one of several factors for law
enforcement to consider in determining whether a person's behavior manifests solicitation to engage in an act of prostitution.165 Furthermore, the court
could cite no controlling authority for the conclusion that the remote possibility of such behavior being chilled is so important as to require that the law be
struck down as overbroad.166
159. Beine, 162 S.W.3d at 487.
160.
161.
162.
163.
164.
165.

478 S.W.2d 320 (Mo. 1972).
Id. at 322-23.
Id. at 322.
710 S.W.2d 11 (Mo. App. W.D. 1986) (per curiam).
Id. at 12.
Id.

166. Id. (citing Johnson v. Carson, 569 F. Supp. 974, 978 (M.D. Fla. 1983); Profit
v. City of Tulsa, 617 P.2d 250, 251 (Okla. Crim. App. 1980)).
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6
In State v. Richard,'1
the court seemingly repudiated the mistaken application of the doctrine outside of the First Amendment context.168 The statute's challenger argued that, under the authority of Beine, the overbreadth
doctrine was not limited to the First Amendment.1 69 Rejecting this argument,
the court held that "[t]he constitutional analysis in Beine was unnecessary to
resolve the case and, as a result, is dicta. The dicta in Beine does not extend
the long-standing precedent that limits the overbreadth doctrine to cases implicating First Amendment concerns."o While the Richard court did not
address cases like Burton and Christian,Beine was certainly the most startling misapplication of the doctrine outside of the First Amendment context.
Because the Vaughn court was called upon to determine whether a statute prohibiting conduct was substantially overbroad, the significance of that
case is in the way the court goes about analyzing the issue. After all, when
Beine was decided it was no less clear that the doctrine of substantial overbreadth was limited to the First Amendment context than it was before
Vaughn.171 In addressing the subdivision of the harassment statute prohibiting certain behavior, the Vaughn court began by noting that the section's "ban
on 'any other act' applies only to conduct. This still leaves the potential for
expressive conduct." 72 Recognizing that the overbreadth doctrine applies

only to behavior protected by the FirstAmendment, the court properly limited

its consideration at the outset. After construing the statue to avoid any unconstitutional applications, the court held that "the statute applies only to acts
outside of the First Amendment's protection . . . [and] it is not overly

broad."' 73 Although the Vaughn court did not cite the Richard case, it was
clear that its admonition was well taken.
The Vaughn decision announced no new rules regarding the First
Amendment doctrine of substantial overbreadth. In fact, it did not need to as
the rules were already in place. Rather, the significance of this case on the
issue of when the doctrine is to apply is in the court's clear, straightforward,
and concise application of the doctrine when a statute prohibiting certain
conduct is challenged on overbreadth grounds. While the Richard decision
may have attempted to clear the doctrinal confusion created by cases like
Beine, it did not do so unequivocally. The Vaughn court recognized that one
section of the challenged statute expressly prohibited certain conduct.174 But
167. 298 S.W.3d 529 (Mo. 2009) (en banc).
168. Id. at 531.
169. Id.
170. Id.
171. See, e.g., State v. Carpenter, 736 S.W.2d 406, 407 (Mo.

1987) (en

banc) ("When a party is asserting his FirstAmendment rights, the party may attack an
overly broad statute even though his conduct could have been regulated .
)
(emphasis added).

172. State v. Vaughn, 366 S.W.3d 513, 521 (Mo. 2012) (en banc).
173. Id.
174. Id.
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the court limited its analysis only to expressive conduct protected by the First
Amendment.' 75 In doing so, the court communicated not only that the doctrine must only be applied in the First Amendment context but also that this is
exactly what the court would do. State v. Beine is a clear example of the pitfalls of analytical uncertainty. State v. Vaughn exemplifies a new rigor and
consistency in the court's application of the doctrine of substantial overbreadth in Missouri.
VI. CONCLUSION
Because the freedom of speech is of such critical importance, the doctrine of substantial overbreadth allows the court to strike down a law that is so
broad as to have the effect of chilling speech and conduct protected by the
First Amendment. But the doctrine of substantial overbreadth is strong medicine. Its prescription results in a statute duly enacted by the representatives of
the people being thrown out entirely. The fact that the doctrine stands as an
exception to the rule against third-party standing, thus allowing a person to
challenge a potentially overbroad statute even if the law could apply to that
person without offending the First Amendment, only adds to the conclusion
that the doctrine, when applied, is a severe remedy.
Before State v. Vaughn, the circumstances under which this strong medicine would be prescribed, and what alternative treatments were required before it would be administered, were unclear. While the doctrine as applied in
Missouri had been gradually refined to account for these uncertainties, State
v. Vaughn is the culmination of that process. It is now clear that narrowing
constructions should be addressed and applied, if possible, before a law is
struck down as substantially overbroad. Furthermore, while certain expressive conduct is protected by the First Amendment, it is only the chilling of
that type of conduct that may support a finding of substantial overbreadth.
By clarifying the boundaries of the doctrine of substantial overbreadth and
demonstrating its proper application, State v. Vaughn stands as the most significant step in the development of the consistent and coherent analysis of
substantial overbreadth issues in Missouri.

175. Id.
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